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Confiential Materials - Response to SBC Objection to Mark R 
Koppersmith and Michael Parker 

Dear Ms. Dortch: 

On behalf of XO Communications, Inc. ("XO), I am responding to the objection 
lodged by counsel for SBC Communications, Inc. ("SBC'? seeking to bar XO employees, Mark 
R. Koppersmith and Michael Parker, kom obtaining access to information that SBC has 
designated as confidential pursuant to the Protective Order entered in this proceeding.' 

On February 18,2005, XO sent letters to SBC requesting negotiation of an 
amendment to each of their ICAs to incorporate the rule changes set forth in the Triennial 
Review Order on Remand ("TRRO'').2 These letters additionally requested all back-up data 
regarding the number of business lines and fiber-based collocators in each SBC wire center so 
that all Tier 1, Tier 2, and Tier 3 wire centers could be appropriately identified, verified, and 
incorporated as necessary into the ICA amendments. See XO Request Letters dated February 18, 

Access lo Unbundled Network Elements, WC Docket No. 04-313, Order, DA 04-3152 
(Sept. 29,2004). 
In the Matter ofUnbund1edAcces.v to Network Elements, Review of the Section 251 
Unbundling Obligations of Incumoent Local Exchange Carriers, Order on Remand, WC 
Docket No. 04-313; CC Docket No. 01-338 (February4,2005) 

I 



KELLEY D R Y €  & WARREN LLP 

Marlene H. Dortch 
March 10,2005 
Page Two 

2005 attached hereto as Exhibit A. 
Request letters refusing to provide any hack-up data regarding Tier 1 or Tier 2 wire center 
determinations. See SBC Response Letter attached here to as Exhibit B. On March 3,2005, 
SBC released its Accessible Letter Number CLECALL05-37 in which SBC claimed it would 
make back-up data available, but only subject to the TRRO Protective Order, limited to Counsel 
review with “copying prohibited‘’. See SBC Accessible Letter attached hereto as Exhibit C. On 
March 7,2005, in order to expedite XO’s review of the data, “Acknowledgment[s] of 
Confidentiality” were sent to the law firm of Kellogg, Huber, Hansen, Todd, Evans & Figel, 
P.L.L.C. (“Kellogg, Huber”) on behalf of, among others, Mark R. Koppersimth and Michael 
Parker, representatives of XO, in preparation of XO’s review of the business line and fiber-based 
collocator count data designated as confidential by SBC pursuant to the Protective Order. XO, 
along with its counsel, was scheduled to review such data at 11:00 am on March 7,2005 by 
verbal agreement with Kellogg, Huber. By email correspondence dated March 8,2005, in 
response to inquiry by Kellogg, Huber, XO provided additional information regarding the roles 
and responsibilities of Mark R. Koppersmith and Michael Parker within XO, reiterating that 
Messrs. Koppersmith and Parker are not “involved in competitive decision-making” within XO 
and qualify, pursuant to Paragraphs 2 and 5 of the Protective Order, to review the confidential 
data. On March 8,2005, Kelley Jhye & Warren LLP (“Kelley Drye”) was informed by Kellogg, 
Huber, by phone call and follow up email, that Messrs. Koppersmith and Parker would not be 
permitted to review the wire center data as SBC determined that those individuals had no need to 
review the inf~rmation.~ Later that day, Kelley Drye was sent SBC’s formal objection letter, 
attached hereto as Exhibit D, as filed with the Commission (“SBC Objection Letter”). 

On February 24,2005, SBC responded, in part, to the XO 

It is XOs firm contention that SBC must provide access to all hack-up data 
supporting its designation of Tier 1, Tier 2, and Tier 3 wire centers without the restrictions 
claimed in the SBC Accessible Letter. As the Commission is aware, under the TRRO, parties to 
an ICA must amend such ICA pursuant to the change of law process provided for in such ICA in 
order to incorporate the rule changes necessitated by the TRRO. In order to fully accomplish 
this process, XO must be able to independently verify the wire center designations of SBC so 
that it may fully understand the impacts of the new Commission restrictions on dedicated 
transport and high capacity loops subtending prohibited wire centers, and incorporate the same 
into its ICA amendments with SBC. 

Note, in an email from Kevin Walker of Kellogg, Huber sent to Jason Karp of Kelley 
Drye, dated March 8,2005,10:40 AM, SBC’s counsel states: 

“Per our call, SBC maintains its objection to review of the data by XO’s 
CABS folks. As I stated, the CO codes are publicly available as well as 
the appropriate categories for these offices. This information can be used 
to assess the financial impact on XO. Also, there is no XO specific data 
contained in the filing nor does it contain any cost data.” 
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The FCC has already made clear that ILECs must provide competitively sensitive 
information to CLECs in connection with their negotiation of interconnection arrangements. See 
1996 Local Competition Order, Paragraph 1 55.4 Specifically, in Paragraph 155 of the Local 
Competition Order, the Commission required ILECs to share sensitive cost data and other 
information relevant to the negotiations notwithstanding the potentially confidential nature of the 
same.' Because in this circumstance, the data relied upon by SBC would be used by XO to 
verify whether the Commission's non-impairment criteria are met, the information is highly 
relevant to XO's full compliance with the TRRO and the negotiation of its ICA amendment with 
SBC. SBC is thus required to produce it through the negotiations as contemplated by the Local 
Competition Order. Whiie XO does not object to reasonable non-disclosure provisions as part of 
the negotiation, SBC's proposed procedures, as stated in its Accessible Letter, violate the good- 
faith negotiation standard established in the Local Competition Order, and are overly broad and 
burdensome. The information requested is requested as part of Section 252 negotiations. 
Therefore, the procedures adopted for purposes of the Triennial Review Remand proceeding are 
inapplicable. 

Furthermore, the Protective Order only applies to information submitted to the 
Commission, and used solely for the conduct of the Commission Proceeding, which is clearly 
not the circumstance at hand.6 The information at issue here is to be used by the parties to an 
ICA, in this case XO and SBC, in order to fully negotiate a comprehensive amemdment 
incorporating the Commission's rule changes; a use clearly contemplated by the much more 
lenient information disclosure principles contemplated by the Local Competition Order. 
Conversely, while SBC has filed the wire center data with the Commission, it was not for the 
Commission's use in this proceeding, but rather solely to attempt to restrict disclosure to XO and 
other CLECs by claiming Protective Order protection. The data filed by SBC is necessary for (a) 
the full and complete negotiation of an interconnection arrangement between the patties, 
including presentation of the data to a state commission in an arbitration proceeding if necessary 
and (b) for a "reasonably diligent inquiry" for self-certification that the CLEC is entitled to a 
UNE. It therefore needs to be disclosed to CLEC parties. 

As stated above, the procedures by SBC in its Accessible Letter are overly broad 
and unduly restrictive. To summarize, SBC has (a) required CLECs to travel to Washington, DC 
to review the data, (b) limited access to the data to only those individuals that have signed the 
Commission Protective Order Acknowledgment, (c) prohibited any copying of the data, 

In the Mutter of Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996. First Report and Order, CC Docket No. 96-98 (released 
August 8, 1996) at 7155. 
Id. 
DA 04-3 152, Appendix A, Protective Order 7 1 and 3 
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including handwritten note-taking, and (d) enforced an unreasonably narrow interpretation of the 
Protective Order to preclude various CLEC representatives from gaining access to the data, all 
without providing any substantive justification for its restrictions. Indeed, each of these 
restrictions is overly broad and unwarranted. Review in Washington is burdensome for some 
carriers and only will delay the negotiations. The Protective Order restricts access by persons 
”involved in competitive decision making,” a standard that is vague at best, and which SBC is 
clearly interpreting as restrictively as possible, barring CLEC personnel that clearly are not 
involved in competitive decision-making, but who are instrumental from the CLEC perspective 
in interpreting and auditing the data. Indeed, such activities are essentially required by the 
TRRO as part of the ICA negotiation process and the “reasonably diligent inquiry” undertaking. 
Finally, designation of the data as kopying prohibited” precludes the CLEC from studying the 
data further or comparing it to other available data because SBC has taken the position that even 
note-taking is prohibited with this class of information. 

Based on the express requirements of the Local Competition Order, SBC must 
make this wire center data immediately available to all CLEC representatives who arguably have 
a need for such information. The Protective Order cited by SBC is simply not applicable, or 
appropriate, in this circumstance. With that said, even under the requirements of the Protective 
Order, such data must be made available to CLEC representatives who are not involved in 
“competitive decision-making”, like Messrs. Koppersmith and Parker. Indeed, these gentlemen 
are exactly the type of employees this exception contemplates.’ 

Under the Protective Order, in order for a party to qualify under the Permissible 
Disclosure clause in Paragraph 5, such party must either be Counsel, or fall within several 
categories, including “employees of . . . Counsel . . . assisting Counsel in this  proceeding,"^^ 
“outside consultants or experts retained for the purpose of assisting Counsel . . .’* In addition, 
under Paragraph 2, Confidential Information may be disclosed to persons who are not involved 
in “competitive deci~ion-making.”~ Effectively, the Protective Order is intended to protect a 
disclosing party from use of their information by third parties in a way that could put them at a 
competitive disadvantage, or for any purpose not related to furtherance of the proceeding. This 

’ Indeed, this interpretation of the Protective Order is expressly supported by Paragraph 2 
of SBC’s March 8,2005 Letter to the Commission, in which it states ‘[tlhe Protective 
Order provides that Confidential Information filed with the Commission in this 
proceeding may not be provided topersons ‘involved in compeaXve decisbn- 
making.”’ (Emphasis added). This position has been further supported in practice as 
SBC‘s counsel represented in a phone conversation with Kelley Drye 62 Warren LLP on 
March 7,2005 that non-attorneys will be permitted to review the data provided such 
persons are not involved in competitive decision-making. 
DA 04-3 152, Appendix A, Protective Order 7 5 
Id. at 7 2. 
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concept is borne out in the requirements that Permissible Disclosure only be made to Counsel or 
those assisting Counsel and those not involved in competitive decision-making. 

Mark Koppersmith is the Director of Telco Accounting and Planning and Michael 
Parker is the Senior Manager of Telco Planning both responsible for accounting and budgeting 
for costs of circuits leased from other providers, and the assessment of the financial impact of 
regulatory changes. Indeed, their responsibilities are limited to assessing the costs of circuits that 
XO needs to order to service their customer base, and developing internal procedures for meeting 
the Commission’s “reasonably diligent inquiry’’ standard for challenging an impairment 
determination. They also assist counsel as necessary in helping quantify the cost impacts of 
regulatory changes on their business. It is hard to imagine two people with a greater need to 
review the information. Neither gentleman is a member of any executive committees, or 
strategic decision making bodies within XO, and neither participates in XO’s marketing 
activities, sales efforts, pricing decisions, or customer service hctions.  They are instructed as 
to what circuits need to be ordered and it is their job to determine the cost impact of those orders. 

The information that SBC has deemed confidential thus would not be used by 
either Mr. Koppersmith or Mr. Parker to perform “competitive decision-making” functions 
within the company. Rather, such information would be used to understand the change in costs 
and types of facilities available to XO in light of the TRRO and in ensuring XO is able to engage 
in a “reasonably diligent inquiry’’ to verify whether the Commission’s non-impairment criteria 
have been met, as required by the TRRO. Indeed, Messrs Koppersmith and Parker’s functions 
within XO were explained in detail to SBC’s counsel via phone conversation on March 8,2005, 
however, SBC’s Objection Letter to the Commission, in which it purports to justify barring these 
individuals from reviewing the wire center data, makes no mention of such job functions, but 
rather relies solely on an inaccurate interpretation of Messrs. Koppersmith and Parker’s job titles 
to conclude that they are involved in “competitive decision-making.” Surely SBC’s claim of 
extreme confidentiality, without providing any justification, and simple reliance on two job titles 
with nothing more, isn’t enough to essentially eviscerate the ICA negotiation process as 
originally contemplated in the Local Competition Order. 

Messrs. Koppemnith and Parker should be afforded access to SBC’s confidential 
information in order that they may assist XO in understanding and assimilating the wire center 
cost and WE availability infomation upon which SBC relies to support a finding of impairment 
as contemplated under the TRRO, and incorporating the same into the parties’ ICA amendments. 
SBC’s attempts to shield crucial information from XO employees, such as Messrs. Koppersmith 
and Parker, with little justification for doing so, effectively precludes them from fulfilling their 
obligations, both to this Commission, and more importantly, to their customers. 
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We therefore request that the Commission overrule SBC's objection, and 
immediately require that all requested data be immediately provided to all XO employees with a 
need to know such information to fully implement the Commission's directives in the TRRO. 

cc: Jeffrey Carlisle, Chief, Wireline Competition Bureau 
Michelle Carey, Wireline Competition Bureau 
Colin S. Stretch, Kellogg, Huber, Hansen, Todd & Evans, PLLC 
Chris McKee, XO Telecom, Inc. 
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February 18,2005 

SBC Contrad Adminlstration 
A T I N  NotiManager 
31 I S. Akard, 9’ Flow 
Four Bel !?k% 
Dallas, TX 75202-5398 

@ 001 

Re: Trimial Review Remand Order - Accessible Lcttas 

XO Communications, Inc. (‘XO), has rcccived SBC’s Accessible Letter N m b e  CtEcALu)s- 
019 and related lettax’ regarding the TRO Remand Order dabad February 11,2005 ("Notice"). 
In the Notice, SBC states that “as of M d  1 1,2005, in aocordwcc with the TRO W d  
Order, CtECs may not place. and SBC will 110 Iongapvision New, Migration m &VO Zacal 
Service Requests (LSRs) fOr &td C l c m e a t s ”  undn oxth O k ~ ~ ~ s t a u c a ,  incm Dark 
Fiber Loops or Transport and DSl/DS3 Zoops or Twrspolt. The Notice furthn providrs that 
‘yt]he effect of the TRO Rcmmd OrQ on New, Migra!im or Mow LSRO for these &td 

such LSRs “on or affn Much 11,2005 will be rejeasd” Neither the FCC nor thc partic$ 
interconnection agrcunmtr (‘‘ICA6’’) sllthorizc SBC to take Bucb 
anmding the Icks. The Notice, therefore, viotates faderal law and i s  an anticipatory breach of 
SBC‘s agrctmemh with XO. 

SBC putpork to rely on the rccont FCC unbundliug d e r ,  In re UnbundZed Access to ffsrwork 

(rel. Feb. 4,2005) (‘TricMid Review R d  Ordd’ or ‘TRRO”). The NoticC. however, fails 
to rcfcEcnoc any provision m ths TRRO that w i t s  SBC to implcmnrt its inteapretatl *on of that 
Order without amending its ICAs. Such an omission is not sprPn’amg given that thc FCC 
expressly held to the conkmy. 

”’he FCC stated, “We expect that incumbent LECs and compding &us will implancnt the 
Commission’s 6nding6 86 directed by S d o n  252 of the Act. Thas. &CIS must implemat 
changes to their intaconn~tim agrwmalts Wnsistent with OUT conclusions in this mu.. . . 
Thus. the incumbent LEC and compctftive LEC miat negotiate h goad f&h rqardiag any 
ram, terms, and condittoms n-aty to implement oar rule chanpss.” TRRO f i  233 

elments is operaiivc ~ t ~ i t h t ~ ~ h g  intcrcann cdion agxuQm& M applicable‘ tclrifls,” and any 

action without first 

E m ,  FCC 04-290, WC DocLct NO. 04-313 & CC Do&U NO. 01-338, W 011 R m a d  

’ CLECAtL 05-017,05-018,05-019 and 05-020 
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(footnote omitted aad smnhpciR addad). Far from a u t h m  SBC to implement the TRRO 
unilaterally, the FCC has required that SBC negatiate with XO to m m d  thair lCAs to 
incorporate the mort recant changm to the FCC's rules. 

The transition p b  set forth in the TRRO also cxprcssly apply to the ICA ammdmcnt process. 
The Order provides that "urriua have twulve months fimn the offktivs date of this Order to 
mode their mtercoanectiaa .getmme, khdiug completing any chaagc of law pmccss." 
TRRO fl143 & 1% (emphasis addcd). ?he FCC thua d l i s h e d  the tmmition period to 
pruvide the time rquired fm SBC and XO to m a d  thair intmxmnah 'on agrmmmtr, not just to 
transition &acted UNEn to pltcmstivc facilities or anangmcnts. 

Nor could the TRRO's provisions otbawiss be self-&%utmg . LU) SBC as6umes in the Notice. 
The Order mates, ''Of coma, the baneition mechanism adopted here is simply a &halt process, 
and pursuant to section 252(a)(I). oprriaS rcmain frse to negotiate alt6native wpnganmta 
supcnaaiing this transition period.'' TRRO n 145 Bi 198. SBC may not unilrterply implement 
the TRRO transition plan when that period has been established to provide time to wend the 
fCAs and the entire tramition plan itself is subject to being replaced by a plan negotiated or 
arbilratcd between the parties. 

XO has no interest in unreasonably delaying implunencDtion of changes in fodQsl law. Indad, 
SBC has yet to implacnt e-tive provisions of the Triennial Review order. including 
commiqgling and c a n v e t s i ~  of &al access services to U"@s, and XO seeks expeditiously to 
rncorporatt those reqUir0ment.l into the parties' ICAs. Acedia&, XO by way of lcttcra to 
SBC datedFebrupry 18', 2005, has formsllyrequatcd that SBC engage in negotiations to 
amend those lCAs to d o r m  to cumnt legal raquirementS. 

Pending thc outcome of these negotiations. however, XO cxpcfts SBC to comply with the 
atisting IC&. IfSBC 
unlawful and an act of bad kith, and XO will immediately take appmpriatc le& and regulatory 
aCtiOUS. 

to process Xo's orders Eor UNBS, XO will view such failure BB 

S ~ r e l y ,  

Kristin U. Shulman 
Executive D i r  -Regulatory Affairs 

cc: LarryCoopCr 
Cheryl Woodwud-Sullivan 
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